JcN  UNIVERSITY  OF 

-Tn  TORONTO 

111  FACULTY  OF  LAW 


CM 

ID 

CM 

O 

ID 

O 

T~ 

CD 

h- 


CO 


Clinical  Legal  Education 
Health  Equity  and  Law  Clinic 


LAW335H1S 


Joanna  Erdman 

Faculty  of  Law,  University  of  Toronto 

Winter  2007 


These  materials  have  been  prepared  exclusively  for  the  use  of  students  of  the 

Faculty  of  Law ,  University  of  Toronto 


Clinical  Legal  Education 
Health  Equity  and  Law  Clinic 

Joanna  Erdman 

Faculty  of  Law,  University  of  Toronto 


Health  equity  is  identified  by  the  absence  of  socially  unjust  health  disparities  across  population 
groups,  commonly  defined  by  socioeconomic  status,  race  or  ethnicity,  sex  and  gender,  sexual 
orientation,  age  and  disability.  Health  care  equity  is  defined  as  the  absence  of  systematic  and 
remediable  disparities  in  the  delivery  of  and  access  to  health  care  across  these  same  groups. 
Equity  thus  requires  that  the  distribution  of  health  care  resources  and  the  design  of  health 
systems,  policies  and  practices  promote  equality  in  health  outcomes  across  population  groups. 

The  Health  Equity  and  Law  Clinic  (the  Clinic)  provides  students  with  an  opportunity  to 
empirically  explore  the  role  of  the  law  in  ensuring  equitable  health  policies  and  practices  in 
domestic,  regional  and  international  contexts. 

Topics  covered  by  the  clinic  will  vary  and  depend  to  a  large  extent  on  the  nature  of  projects 
proposed  by  Partner  Organizations.  In  its  inaugural  year,  the  Clinic  will  focus  exclusively  on 
policies  and  practices  related  to  reproductive  and  sexual  health  (RSH). 


CLINIC  THEME  2007:  ENSURING  REASONABLE  ACCESS  TO  RSH  SERVICES 

The  Clinic  is  focused  on  the  development  and  implementation  of  evidenced-based  law,  policies 
and  practices  that  facilitate  fair,  transparent  and  effective  access  to  and  availability  of 
comprehensive  RSH  services. 


A  CLINICAL  SEMINAR 

In  an  effort  to  strengthen  the  relationship  between  RSH  scholarship  and  advocacy,  the  Clinic 
consists  of  both  a  clinic  and  seminar  component. 

The  Clinic  Component 

The  Clinic  does  not  directly  represent  clients.  Rather,  students  collaborate  with  Partner 
Organizations  to  provide  legal  research,  analysis  and  advocacy  support  on  diverse  projects 
addressing  RSH  equity  in  domestic,  regional  and  international  contexts. 


Projects  may  include: 


•  identification,  elaboration  and  application  of  international,  constitutional,  statutory  and 
common  law  duties  to  ensure  equitable  access  to  RSH  services 

•  legislative  and/or  policy  reviews 

•  assessment  of  reform  initiatives 

•  assistance  with  litigation  strategies  and  case  theories 

•  drafting  of  amicus  curiae  briefs,  shadow  or  other  consultation  reports 

Each  student  will  be  assigned  a  Clinic  Project,  and  will  receive  a  Background  Memorandum: 

•  identifying  the  Partner  Organization  (and  Partner  Organization  Contact) 

•  describing  the  purpose  and  scope  of  the  project,  and 

•  detailing  procedural  requirements,  including  consultations  and  work-in-progress  reports. 

The  Seminar  Component 

Students  attend  a  weekly  seminar  that  critically  examines  the  relationship  between  legal 
principles  of  social  justice  and  the  conceptual  foundations  of  health  and  health  care  equity. 
Readings  are  drawn  from  multiple  disciplines,  including  epidemiology,  medical  anthropology, 
economics,  philosophy,  behavioural  sciences  and  political  sciences.  The  seminar  explores  the 
strengths  and  weaknesses  of  legal  approaches  to  the  protection  and  promotion  of  RSH  equity. 
The  seminar  will  also  reflect  on  successful  case  studies  of  RSH  advocacy. 

In  each  seminar,  students  are  provided  an  opportunity  to  discuss  progress  on  Clinic  Projects. 
Students  are  encouraged  to  share  research  and  analytical  challenges. 

COURSE  EVALUATION 

Clinic  Project  ( 25-30  pp.):  75% 

Procedural  Requirements:  15% 

•  During  the  seminar,  students  are  expected  to  discuss  progress  on  their  Clinic  Projects  and 
to  share  research  and  analytical  challenges 

•  Students  are  required  to  discuss  ongoing  progress  (at  least  one  a  month)  with  both  the 
Clinic  Director  and  Partner  Organization  Contact.  Students  are  also  required  to  submit  at 
least  two  works-in-progress  to  the  Clinic  Director  and  Partner  Organization  Contact  for 
review  and  feedback. 

Class  Participation:  10% 

•  During  the  seminar,  students  are  expected  to  provide  colleagues  with  feedback  and 
assistance  on  research  and  analytical  challenges.  Students  are  also  expected  to  participate 
in  class  discussion  regarding  assigned  readings. 


Health  Equity  and  Law  Clinic 


January  1 1:  Introduction 

PART  I:  REPRODUCTIVE  &  SEXUAL  HEALTH:  A  SOCIAL  CONCEPT 

January  18:  A  Sociology  of  Science  and  Health 

January  25:  “Wider”  Determinants  of  Health:  The  Epidemiologal  Theory 
February  1:  Law  as  a  Determinant  of  Health 

PART  II:  HEALTH  EQUITY 

February  8:  Defining  Health  Equity 

February  15:  Measuring  and  Monitoring  Health  Equity  -  Part  I 
February  22:  Reading  Week  (No  Class) 

March  1 :  Measuring  and  Monitoring  Health  Equity  -  Part  II 
PART  III:  REMEDYING  HEALTH  INEQUITY 
March  8:  Evidence  and  Politics  in  Health  Equity 

March  15:  Human  Rights-Based  Approaches  to  Health  Equity  Reform  -  Part  I 
March  22:  Human  Rights-Based  Approaches  to  Health  Equity  Reform  -  Part  II 
March  29:  A  Collaborative  Approach 

April  5:  Project  Review 

April  27:  Final  Projects  Due  by  12:00  pm 

Submission  to  Clinic  Director  (Joanna  Erdman) 


SOURCES:  HEALTH  EQUITY 


International  Digest  of  Health  Legislation 

http://www,  who.  int/idhl/ 

Selection  of  national  and  international  health  legislation  (in  English).  Where  possible, 
links  provided  to  websites  containing  full  texts  of  legislation 

Harv  ard  Law  School  Annual  Review  of  Population  Law 

http://www.  law.  harvard,  edu/programs/armual  review/annual  review,  htm 

Legislation,  constitutions,  court  decisions,  and  other  government  documents  relating  to 
population  policies,  reproductive  health,  women's  rights  and  related  topics 

UNFPA.  Country  Profiles  for  Population  and  Reproductive  Health:  Policy  developments  and 
indicators  2005.  (Washington:  Population  Reference  Bureau,  2005). 

http://www.unfpa.0r2/upl0ad/lib  pub  file/ 5 24  filename  country  pro  files  2005.pdf 

National  and  subnational  indicators  on  demographic  and  social  situation  related  to 
population  and  reproductive  health  in  163  countries  and  subregions.  Indicators  are 
organized  by  the  following  categories:  population,  socioeconomic  and  health  conditions, 
adolescent  reproductive  health,  gender  equality,  and  reproductive  health  commodity 
security  needs.  Each  country  page  features  a  population-policy  profile  that  details  current 
social  and  political  contexts  and  policy  priorities  for  that  country. 

Judith  Asher.  The  Right  to  Health:  A  Resource  Manual  for  NGOs  (London:  Commonwealth 
Medical  Trust,  2004) 

http://shr.  aaas.  or  2/ Right  to  Health  Manual/ index. shtml 

Resource  manual,  produced  through  collaboration  of  AAAS  Science  and  Human  Rights 
Program  with  HURIDOCS,  and  Commonwealth  Medical  Trust  (Commat),  is  intended  to 
raise  awareness  of  human  rights  perspectives  on  health.  Provides  strategies  and  tools  to 
promote  and  protect  the  right  to  health,  monitor  its  implementation,  and  identify  its 
violation. 

The  Application  of  Human  Rights  to  Reproductive  and  Sexual  Health:  A  Compilation  of 
the  Work  of  International  Human  Rights  Treaty  Bodies 

International  Programme  on  Reproductive  and  Sexual  Health  Law,  Faculty  of  Law,  University 
of  Toronto  and  Action  Canada  for  Population  and  Development  (ACPD) 
http://www.  acpd.  ca/compilation/2006/index.  htm 

Compilation  of  selections  relating  to  reproductive  health  and  rights  and  sexual  health  and 
rights  from  the  Concluding  Observations  and  General  Comments  or  Recommendations 
developed  by  six  of  the  UN  human  rights  treaty  bodies. 


Center  for  Reproductive  Rights 

Women  of  the  World:  Laws  and  Policies  Affecting  their  Reproductive  Lives 

www.  reproductiverishts.  or  g 

Unique  series  of  collaborative  reports  between  U.S. -based  Center  for  Reproductive  Law 
and  Policy  and  national-level  NGOs  around  the  world  documenting  laws  and  policies 
affecting  RSH  in  the  following  regions:  East  and  South  East  Asia  (2005),  South  Asia 
(2004),  Eastern  Central  Europe  (2000),  Francophone  Africa  (2000),  Anglophone  Africa 
(1997),  Latin  America  and  the  Caribbean  (1997). 

Reproductive  Health  Gateway 

http: //www.  rhgateway.  org/ 

World  Health  Organization  (WHO):  Department  of  Reproductive  Health  and  Research 

http://www.  who,  int/rht/ 

LISTSERV:  Pan  American  Health  Organization:  Equity,  Health  &  Human  Development 

http://listserv.paho.  org/Archives/equidad.  html 


Journals 


American  Journal  of  Bioethics 
American  Journal  of  Public  Health 
British  Medical  Journal 
BMC  International  Health  and  Human  Rights 
Bulletin  of  the  World  Health  Organisation 
European  Journal  of  Health  Economics 
European  Journal  of  Health  Law 
European  Journal  of  Public  Health 
Health  Economics,  Policy  and  Law 
Health  Law  Review 
Health  Matters 
Health  Policy 

Health  Policy  and  Planning 
Health  Research  Policy  and  Systems 
International  Journal  for  Equity  in  Health 
International  Journal  of  Epidemiology 
International  Journal  of  Gynecology  and  Obstetrics 
Journal  of  the  American  Medical  Association 


Journal  of  Health  Economics 

Journal  of  Health,  Politics,  Policy  and  Law 

Journal  of  Law,  Medicine  &  Ethics 

Journal  of  Medical  Ethics 

Journal  of  Public  Health  Policy 

Journal  of  Social  Policy 

The  Lancet 

Medical  Law  Review 

Medicine  and  Law 

Medico-Legal  Journal 

The  New  England  Journal  of  Medicine 

Public  Health 

Reproductive  Health  Matters 
Social  History  of  Medicine 
Sociology  of  Health  and  Illness 
The  Sociological  Quarterly 
The  Sociological  Review 
Social  Science  and  Medicine 


Books  and  Reports 


M.  Bartly.  Health  Inequality:  An  Introduction  to  Concepts,  Theories  and  Methods  (Cambridge: 
Polity  Press,  2004) 

T.  Evans  et  al.,  eds.,  Challenging  Inequities  in  Health:  From  Ethics  to  Action  (New  York: 

Oxford  University  Press,  2001). 

L.  Freedman  et  al.  Who ’s  Got  the  Power?  Transforming  Health  Systems  for  Women  and 

Children.  Task  Force  on  Child  Health  and  Maternal  Health  (New  York:  UN  Millennium 
Project,  2005) 

R.  Hofrichter,  ed.  Health  and  Social  Justice:  Politics,  Ideology,  and  Inequity  in  the  Distribution 
of  Disease  -  A  Public  Health  Reader  (San  Francisco,  CA:  Jossey-Bass,  2003). 

D.A.  Leon  and  G.  Walt,  eds.,  Poverty,  inequality  and  health:  an  international  perspective 
(Oxford:  Oxford  University  Press,  2001). 

B.S.  Levy  and  V.W.  Sidel,  eds.,  Social  Injustice  and  Public  Health  (New  York:  Oxford 
University  Press,  2006). 

M.  Marmot  and  R.G.,  eds.  Wilkinson,  eds.  Social  Determinants  of  Health.  2nd  ed.  (New  York: 

Oxford  University  Press,  2006). 

T.K.S.  Ravindran  and  H.  de  Pinho,  eds..  The  Right  Reforms?  Health  Sector  Reform  and  Sexual 

and  Reproductive  Health  (Johannesburg:  Women’s  Health  Project,  School  of  Public 
Health,  University  of  the  Witwatersrand,  South  Africa,  2005). 

R.  Rhodes,  M.P.  Battin  and  A.  Silvers.  Medicine  and  Social  Justice:  Essays  on  the  Distribution 
of  Health  Care  (New  York:  Oxford  University  Press,  2002). 

G.  Sen,  A.  George  and  P.  Ostlin,  eds.  Engendering  International  Health:  The  challenge  of  equity 
(Cambridge,  MA:  The  MIT  Press,  2002). 

R.  Tong,  A.  Donchin  and  S.  Dodds,  eds.,  Linking  Visions:  Feminist  Bioethics,  Human  Rights  and 
the  Developing  World  (Oxford,  Rowman  &  Littlefield,  2004). 

A.E.  Yamin,  ed.  Learning  to  Dance:  Advancing  Women ’s  Reproductive  Health  and  Well-Being 
from  the  Perspectives  of  Public  Health  and  Human  Rights.  (Cambridge,  MA:  Harvard 
University  Press,  2005). 


CLASS  #1:  INTRODUCTION 

(JANUARY  11) 


Readings: 

L.  Freedman,  R.  Waldman,  H.  de  Pinho,  &  M.  Wirth.  Who's  got  the  power?  1 

Transforming  health  systems  for  women  and  children ,  Task  Force  on  Child  Health 
and  Maternal  Health  (New  York:  UN  Millennium  Project:  2005),  pp.  41-45. 

Cook  R.J.  and  Ngwena  C.  Women’s  Access  to  Health  Care:  The  Legal  Framework.  7 

(2006)  94(3)  International  Journal  of  Gynecology  and  Obstetrics  216-225. 


See  also:  “Reproductive  Rights  and  Health  Movements”  (2005)  48(4)  Development 
144-150 

Health  Social  Movements  (HSMs):  The  Reproductive  Sexual  Health  Movement 

Health  social  movement  can  be  defined  as  “collective  challenges  to  medical  policy  and  politics, 
belief  systems,  research  and  practice  that  include  an  array  of  formal  and  informal  organisations, 
supporters,  networks  of  co-operation,  and  media.”1  As  a  class  of  social  movements,  HSMs  may: 

•  seek  equitable  access  and  improved  provision  of  health  care  services  (“health  access 
movements”) 

•  seek  to  address  health  inequity  based  on  race,  ethnicity  gender,  class,  sexuality  or  other 
differences  (“constituency-based  health  movements”) 

•  seek  to  address  disease,  disability  or  illness  experience  by  challenging  science  on 
etiology,  diagnosis,  treatment  and  prevention  (“embodied  health  movements”)2 

The  women’s  reproductive  and  sexual  health  movement  can  be  seen  as  a  constituency-based 
movement.  However,  it  also  addresses  elements  of  both  access  (e.g.  reproductive  and  sexual 
health  services)  and  embodiment  (e.g.  challenging  assumptions  about  psychiatric  diagnoses  for 
premenstrual  symptoms).  Nevertheless,  by  virtue  of  having  a  large  categorical  constituency,  the 
women’s  health  movement  directly  raises  issues  of  sex  differences  and  gender  discrimination, 
and  also  represents  a  large  population  with  specific  interests;  thus  the  constituency  nature  is 
significant.3 

The  Evolution  of  Reproductive  Health  Policy  and  its  Implications  for  Health  Systems 

Please  read  Freedman  et  al.  for  a  brief  description  of  the  evolution  of  reproductive  health  policy 
and  the  reproductive  health  movement  and  implications  for  the  reform  of  health  systems. 


1  P.  Brown  et  al.  “Embodied  health  movements:  new  approaches  to  social  movements  in  health”  26(1)  (2004) 
Sociology  of  Health  &  Illness  50  at  52. 

:  A  preliminary  typology  of  HSMs  is  provided  in  P.  Brown  et  al.,  id. 

3  Id.  at  53. 


See  also  “Reproductive  Rights  and  Health  Movements”  for  a  selection  of  international,  regional 
and  national  organizations  engaged  in  promoting  RSH  and  rights.  Advocacy,  research  and 
policy-making  initiatives  are  highlighted  and  website  links  provided 

Winter  2007  Theme:  Ensuring  Reasonable  Access  to  RSH  Services 

The  Clinic  is  focused  on  the  development  and  implementation  of  evidenced-based  law,  policies 
and  practices  that  facilitate  fair,  transparent  and  effective  access  to  and  availability  of 
comprehensive  RSH  services. 

The  Clinic  is  based  on  the  three  legal  principles  developed  by  Cook  and  Ngwena.  First,  law 
should  require  that  care  be  evidence-based,  reflecting  medical  and  social  science  rather  than,  for 
instance,  religious  ideology  or  morality.  Second,  legal  guidance  should  be  clear  and  transparent, 
so  that  service  providers  and  patients  know  their  responsibilities  and  entitlements.  Third,  law 
should  provide  applicable  measures  to  ensure  fairness  in  women’s  access  to  services,  both 
general  services  and  those  only  women  require. 


PART  I:  REPRODUCTIVE  &  SEXUAL  HEALTH:  A  SOCIAL  CONCEPT 

CLASS  #2  -  JANUARY  18 
A  SOCIOLOGY  OF  SCIENCE  &  HEALTH 


Readings: 

S.  Epstein.  “The  construction  of  lay  expertise:  AIDS  activism  and  the  forging  of  17 
credibility  in  the  reform  of  clinics  trials”  (1995)  20(4)  Science,  Technology  and 
Human  Values  408-437. 

G.  Hunter  de  Bessa.  “Medicalization,  Reproductive  Agency,  and  the  Desire  for  47 
Surgical  Sterilization  among  Low-Income  Women  in  Urban  Brazil”  (2006)  25 
Medical  Anthropology  221-263. 

See  also:  J.  van  Kammen.  “Representing  users’  bodies:  The  gendered  development  of 
anti-fertility  vaccines”  (1999)  24(3)  Science,  Technology  and  Human 
Values  307-337. 

S.J.  Williams,  L.  Birke,  and  G.A.  Bendelow,  eds.,  Debating  Biology: 
Sociological  Reflections  on  Health,  Medicine  and  Society  (London: 
Routledge,  2003). 

M.  Singer.  “The  social  origins  and  expressions  of  illness”  (2004)  69  British 
Medical  Bulletin  9-19. 


Scientific  knowledge,  understanding  and  discourse  about  the  body  and  health  are  not  universal, 
fixed  or  neutral,  but  change  over  time  and  in  response  to  social,  political  and  cultural  change. 
The  readings  consider  how  the  interests  of  particular  groups  (both  lay  and  professional)  influence 
the  production  and  application  of  scientific,  medical  and  public  health  knowledge. 

The  term  “medicalization”  refers  to  a  key  concept  in  the  sociology  of  health.  It  is  generally  used 
pejoratively  to  refer  the  process  by  which  aspects  of  every  day  life  are  constructed  or  re-defined 
as  medical  concerns,  usually  in  terms  of  illness  or  disorder.  The  term  emphasizes  the  broader 
authority  of  medicine  to  define  and  regulate  social  behavior.  Medicine  is  recognized  to  be  a 
social  as  well  as  scientific  exercise. 

CLASS  #3  -  JANUARY  25 

“WIDER”  DETERMINANTS  OF  HEALTH:  EPIDEMIOLOGICAL  THEORY 


Readings 

The  Commission  on  Social  Determinants  of  Health  (WHO).  Action  on  the  Social  90 

Determinants  of  Health:  Learning  from  Previous  Experiences.  (Discussion  Paper, 

2005)  [excerpts] 

N.  Krieger.  “Researching  Critical  Questions  on  Social  Justice  and  Public  Health:  139 

An  Ecosocial  Perspective”  in  B.S.  Levy  and  V.W.  Sidel,  eds.,  Social  Injustice  and 
Public  Health  (New  York:  Oxford  University  Press,  2006),  pp.  460-479. 

H.  Graham.  “Social  determinants  and  their  unequal  distribution:  clarifying  policy  149 
understandings.”  (2004)  82  Millbank  Quarterly  101-24. 

J.  Machel,  “Unsafe  Sexual  Behaviour  Among  Schoolgirls  in  Mozambique:  A  173 

Matter  of  Gender  and  Class.”  (2001)  9(17)  Reproductive  Health  Matters  82-90. 


See  also:  N.  Krieger.  “Theories  for  Social  Epidemiology  in  the  21st  Century:  An 
Ecosocial  Perspective.”  (2001)  30(4)  International  Journal  of  Epidemiology 
668-77. 

N.  Krieger.  “Embodying  Inequality:  A  Review  of  Concepts,  Measures,  and 
Methods  for  Studying  Health  Consequences  of  Discrimination.”  (1999) 
29(2)  International  Journal  of  Health  Services  295-352. 

M.  Susser  and  E.  Susser,  “Choosing  a  Future  for  Epidemiology:  II.  From 
Black  Box  to  Chinese  Boxes  and  Eco-Epidemiology”  (1996)  86  American 
Journal  of  Public  Health  674-77. 

B.G.  Link  and  J.  Phelan,  “Social  Conditions  as  Fundamental  Causes  of 
Disease,”  (1995)  (supp)  Journal  of  Health  &  Social  Behavior  80-94. 


The  term,  “determinants  of  health”  was  introduced  as  part  of  a  wider  critique  of  the  predominant 
clinical  view  of  health  determinants  (i.e.  that  ill-health  primarily  results  from  bio-medical  causes 
or  individual  risk  behaviour).  In  order  to  improve  public  health,  it  is  necessary  to  investigate 
determinants  of  ill-health  operating  beyond  the  individual.  Social  structures  (including  health 
systems),  conditions  and  relationships  (including  gender  relations)  are  important  “up-stream” 
determinants  of  heath.  Health  interventions  aimed  solely  at  the  biomedical  causes  of  ill-health, 
even  if  completely  successful,  fail  to  address  the  environmental  (or  root)  causes  of  ill-health. 

Improvement  in  reproductive  health  necessitates  the  understanding  of  these  determinants,  which 
operate  to  different  extents  in  different  reproductive  health  problems,  and  in  different 
communities.  Determinants  of  women’s  reproductive  health  are  often  rooted  in  social,  economic, 
cultural,  legal  and  related  conditions  that  transcend  heath  care  considerations.4 

In  her  article,  Graham  draws  an  important  distinction  between  determinants  of  health  and  the 
determinants  of  health  inequalities.  Will  a  policy  designed  to  address  social  determinants  of 
health  necessarily  address  the  unequal  distribution  of  health  determinants? 

WHO:  The  Commission  on  Social  Determinants  of  Health 

www.  who.  int/ social  determinants/ en/ 

Supports  countries  and  global  health  partners  to  address  the  social  factors  leading  to  ill  health 
and  focus  on  health  inequities.  It  draws  the  attention  of  society  to  the  social  determinants  of 
health  that  are  known  to  be  among  the  worst  causes  of  poor  health  and  inequalities  between  and 
within  countries.  The  determinants  include  unemployment,  unsafe  workplaces,  urban  slums, 
globalization  and  lack  of  access  to  health  systems. 

The  Social  Medicine  Movement  in  Latin  America 


The  social  medicine  movement  in  Latin  America,  which  gained  force  in  several  countries  in  the 
1970s,  represented  a  strong  reaction  by  members  of  the  public  health  community  not  only  to 
inequities  in  health  status  and  health  care  in  the  region,  but  also  to  conventional  thinking  on  the 
causes  of  ill  health.  The  movement  encompassed  a  strong  consciousness  of  the  social 
determinants  of  health  and  the  recognition  of  a  clear  link  between  politics  and  science.5  In  Brazil, 
the  movement  conceptualized  health  care  as  a  social  right. 

See  also:  American  Journal  of  Public  Health  (2003)  93(12):  The  issue  is  dedicated  to 

the  social  medicine  movement  in  Latin  America. 

H.  Waitzin  et  al.  “Social  medicine  in  Latin  America:  productivity  and 
dangers  facing  the  major  national  groups”  (2001)  358  Lancet  315-323. 


4  R.J.  Cook,  B.M.  Dickens  and  M.F.  Fathalla.  Reproductive  Health  and  Human  Rights:  Integrating  Medicine,  Ethics 
and  Law  (Oxford:  Oxford  University  Press,  2003)  at  19. 

5  C.S.  Victora.  “Latin  American  Social  Medicine.”  (2003)  93(12)  American  Journal  of  Public  Health  1987. 
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LAW  AS  A  DETERMINANT  OF  HEALTH 


Readings: 

S.  Burris,  I.  Kawachi  and  A.  Sarat.  “Integrating  law  and  social  epidemiology”  182 

(2002)  30(4)  Journal  of  Law,  Medicine  and  Ethics  510-521. 

K.  Duncan  Kostrzewa.  The  “Ought,”  The  “Is”  and  Reproductive  Reality:  A  Case  194 
Study  of  the  Law  and  Contraceptive  Practice  in  Brazil.  Dissertation,  Degree  of 
Doctor  of  Philosophy  (University  of  Texas,  Austin,  2003),  pp.  168-201  (Chapter  7) 

http://dspace2.  lib.  utexas.  edu/bitstream/21 52/45/ l/kostrzewakd036. pdf 


See  also:  S.  Burris.  “Introduction:  Merging  law,  human  rights,  and  social 
epidemiology”  (2002)  30(4)  Journal  of  Law,  Medicine  &  Ethics  498. 

V.  Navarro  and  L.  Shi  “The  political  context  of  social  inequalities  and 
health”  (2001)  52  Social  Science  and  Medicine  481-491. 

Laws,  legal  institutions,  legal  practices  and  social  ideas  about  law  can  operate  as  fundamental 
determinants  of  health  or  as  important  pathways  for  other  social  determinants.  As  in  Burris’ 
article,  this  seminar  adopts  a  sociological  view  of  law.6 

Law  is  both: 

•  Legal  Rules  and  Institutions:  Explicit  formalized  rules  governing  social  life  and 
understood  to  be  law  or  enforceable  through  law  (encompassing  bureaucratic  decision¬ 
making  to  international  legal  treaties)  AND  the  system  of  practices  and  institutions  for 
creating,  interpreting,  enforcing  or  otherwise  implementing  law. 

•  Legal  Consciousness:  The  social  meaning  that  both  produces  and  is  produced  by  the 
legal.  This  includes  both  the  characteristics  of  the  society  in  which  the  legal  rules  operate 
and  which  therefore  influence  these  rules  AND  the  forms  of  thought  and  behaviour  that 
are  influenced  not  through  the  formal  operation  of  the  legal  rules,  but  through  their 
contribution  to  the  construction  of  a  public  consciousness. 

In  her  thesis,  Kostrzewa  examines  Brazilian  law  and  the  Brazilian  legal  system  in  an  effort  to 
understand  how  the  law  (family  planning  law  and  policy,  government  approval  of  drugs  and 
medical  devices,  products  liability,  medical  professional  liability  and  medical  malpractice) 
contributes  to  contraceptive  practice  in  Brazil.  Drawing  on  the  legal  realist  tradition  in  the 
sociology  of  law,  the  thesis  examines  four  factors  under  each  area  of  the  law:  the  ought  (the  law 
on  the  books);  the  is  (the  law  in  action),  the  role  of  civil  society  actors  (the  Catholic  Church, 
feminist  NGOs  and  consumer  NGOs),  and  the  role  of  the  medical  profession. 


6  S.  Burris.  “Introduction:  Merging  law,  human  rights,  and  social  epidemiology”  (2002)  30(4)  Journal  of  Law, 
Medicine  &  Ethics  498. 


PART  II:  HEALTH  EQUITY 
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DEFINING  HEALTH  EQUITY 


Readings: 

N.  Daniels,  B.P.  Kennedy,  and  I.  Kawachi.  “Why  justice  is  good  for  our  health:  the  230 
social  determinants  of  health  inequalities”  (1999)  128(4)  Daedalus  215-251. 

P.  Braveman,  and  S.  Gruskin.  “Defining  Equity  in  Health.”  (2003)  57(4)  Journal  of  268 
Epidemiology  and  Community  Health  254-58. 

Braveman,  P.  and  Gruskin,  S.  “Poverty,  equity,  human  rights  and  health.”  (2003)  273 

81(7)  Bulletin  of  the  World  Health  Organization  539-545. 

A.J.  Culyer.  “Equity  -  some  theory  and  its  policy  implications”  (2001)  27  Journal  280 
of  Medical  Ethics  275-283 


See  also:  A.  Williams  and  R.  Cookson.  “Equity  in  Health”  in  Handbook  of  Health 
Economics  Vol.  IB  (A.J.  Culyer,  and  J.P.  Newhouse  eds)  (Amsterdam: 

Elsevier  Science,  2000). 

J.A  Macinko  and  B.  Starfield.  “Annotated  Bibliography  on  Equity  in 
Health,  1980-2001”  (2002)  1:1  International  Journal  for  Equity  in  Health 

M.  Whitehead.  “The  concepts  and  principles  of  equity  and  health.”  (1992) 

22  International  Journal  of  Health  Services  429-45. 

The  concept  of  “health  equity”  -  as  defined  in  philosophy,  ethics,  economics,  medicine,  law  and 
public  health  -  recognizes  that  certain  disparities  in  health  status  or  in  the  delivery  of  and  access 
to  health  services  are  morally  and  politically  unacceptable.  Equity  therefore  focuses  on 
differences  that  are  in  some  sense  “unfair”  or  “unjust.”  Health  equity  is  therefore  commonly  to 
refer  not  simply  to  the  range  in  health  status  or  access  across  individuals  in  a  population.  Rather, 
health  equity  concerns  the  relationship  of  inequality  in  health  status  and  access  to  healthcare  to 
socially  defined  hierarchies  (on  the  basis  of  wealth,  race  and  ethnicity,  sex  and  gender,  urban  and 
rural  location,  age,  disability,  sexual  orientation  and  other  dimensions).  Health  equity  is  thus 
understood  to  be  an  expression  of  social  justice. 


CLASS  #6  -  FEBRUARY  15 


MEASURING  &  MONITORING  HEALTH  EQUITY 

PART  I:  A  METHODOLOGY 


Readings: 

P.A.  Braveman  “Monitoring  equity  in  health  and  healthcare:  a  conceptual  289 
framework.”  (2003)  21  Journal  of  Health  Population  and  Nutrition  181-192. 

D.  McCoy  and  L.  Gilson.  Improving  and  Monitoring  the  Equity  of  Health  care  301 
Provision:  A  Discussion  of  the  Selection  of  Indicators.  Seminar  on  Attainability  and 
Affordability  of  Equity  in  Health  Care  Provision  (Philippines  1997):  66-79. 

D.  McCoy  et  al.  Global  Equity  Gauge  Alliance:  Reflections  and  Early  Experiences.  315 
(2003)  21(3)  Journal  of  Health  Population  and  Nutrition  273-287. 


Health  inequity  is  a  complex  phenomenon.  Disparities  in  health  status  or  access  to  health 
services  may  be  narrowing  for  some  health  indicators  and  widening  for  others,  and  inequities 
between  population  groups  may  exist  for  some  health  indicators  but  not  for  others.  Monitoring 
health  equity  requires  an  ongoing  assessment  of  the  absolute  and  relative  health  outcomes  and 
access  to  health  services  across  different  social  stratifies. 

A  methodology  to  monitor  equity  was  developed  by  Braveman  for  the  World  Health 
Organization.  It  encompasses  a  series  of  steps  that  are  designed  to  guide  monitoring  health 
equity  in  ways  likely  to  be  policy-relevant.  Braveman,  as  well  as  McCoy  and  Gilson,  recognize 
that  the  monitoring  of  health  equity  occurs  in  the  context  of  a  highly  politicized  process.  In 
perhaps  most  contexts,  there  are  strong  interests  in  maintaining  the  status  quo  or  suppressing 
identification  of  fault  lines.  McCoy  and  Gilson  thus  recognize  that  data  should  be  selected  to 
drive  change  rather  than  simply  to  monitor  it. 

See  also:  P.  Braveman.  Monitoring  Inequities  in  Health:  A  Policy-Oriented  Approach  in 
Low-  and  Middle-Income  Countries.  (Geneva:  WHO,  1998) 
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MEASURING  &  MONITORING  HEALTH  EQUITY 
PART  II:  INDICATORS,  BENCHMARKS  AND  STRATIFIERS 


Readings: 

Annual  Report  of  the  Special  Rapporteur  on  the  right  of  everyone  to  the  enjoyment  330 
of  the  highest  attainable  standard  of  physical  and  mental  health.  E/CN. 4/2006/48. 

(2  March  2006).  E/CN.4/2006/48,  para  22-61. 
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N.  Daniels,  W.  Flores  and  J.  Gomez-Jauregui.  Benchmarking  Fairness  in 
Reproductive  Health .  Technical  Consultation  on  Health  Sector  Reform  and 
Reproductive  Health:  Developing  the  Evidence  Base  (Geneva,  2004) 

W.  Graham  &  J.  Hussein.  “The  right  to  count.”  (2004)  363(9402)  The  Lancet  67-68.  357 

S.  Clements  and  N.  Madise.  “Who  is  being  least  served  by  family  planning  359 

providers?  A  study  of  modern  contraceptive  use  in  Ghana,  Tanzania  and 
Zimbabwe.”  (2004)  8(2)  African  Journal  of  Reproductive  Health  124-136. 


See  also:  Indicators  &  Benchmarks 


World  Health  Organization.  Reproductive  Health  Indicators  for  Global 
Monitoring  (Geneva:  WHO,  2001). 

http://www.who.int/reproductive-health/publications/rhr  01  1 9/index. htm 

WHO  considered  that  a  good  indicator  must  be  ethical,  useful,  scientifically 
robust,  representative,  understandable  and  accessible. 

Latin  American  and  Caribbean  Women ’s  Health  Network 
{Red  de  Salud  de  las  Mujeres  Latinoamericanas  y  del  Caribe) 
http://www.  ateneareddesalud.  or  g/ 

Indicator  matrix  (Atenea)  was  developed  to  monitor  implementation  of 
ICPD  Programme  of  Action.  Quantitative  and  qualitative  indicators  are 
identified  and  categorized  into  three  groups:  political  will,  process  and 
capacity  building,  and  outcome  or  impact  indicators. 

UNFPA.  Country  Profiles  for  Population  and  Reproductive  Health:  Policy 
developments  and  indicators  2005.  (Washington:  Population  Reference 
Bureau,  2005). 

http://www.unfpa.ors/upload/lib  pub  file/524  filename  country  profiles  2005.pdf 
See  also:  Public  Spending  and  Budget  Analysis 

F.  Castro-Leal  et  al.  “Public  Spending  on  Healthcare  in  Africa:  Do  the  Poor 
Benefit?”  (2000)  78(1)  Bulletin  of  the  World  Health  Organization  66-74. 

Fundar,  International  Budget  Project  and  International  Human  Rights 
Internship  Program.  Dignity  Counts:  A  Guide  to  Using  Budget  Analysis  to 
Advance  Human  Rights.  (2004). 


See  also:  Benchmarking 


R.L.  Caplan,  D.  W.  Light  and  N.  Daniels.  “Benchmarks  of  Fairness:  A 
Moral  Framework  for  Assessing  Equity.”  (1999)  29(4)  International 
Journal  of  Health  Services  853-869. 

N.  Daniels,  D.  Light,  and  R.  Caplan.  Benchmarks  of fairness  for  health  care 
reform.  (New  York:  Oxford  University  Press,  1996). 

Human  Rights-Based  Approach  to  Indictors  and  Benchmarks  in  Health  Equity 

The  2006  Annual  Report  of  the  Special  Rapporteur  on  the  Right  to  Health  sets  out  a  human 
rights-based  approach  to  health  indicators  and  benchmarks  as  a  means  of  measuring  and 
monitoring  the  progressive  realization  of  the  right  to  health.  A  human  rights-based  approach  to 
health  indicators  and  benchmarks  not  only  monitors  key  health  outcomes,  but  also  the  processes 
by  which  they  are  achieved.  A  human-rights  based  approach  to  health  indicators  and  benchmarks 
proves  especially  valuable  in  measuring  and  monitoring  health  equity. 

Indicators  can  provide  both  quantitative  and  qualitative  information.  They  can  be  used  to 
describe  a  present  circumstance  and  to  measure  change  over  time.  There  is  no  commonly  agreed 
and  consistent  way  of  categorizing  and  labeling  different  types  of  health  indicators.  Special 
attention  in  the  health  equity  context  should  be  paid  to  the  following  three  categories  of 
indicators:  structural,  process  and  outcome  indicators. 

Structural  Indicators 


Structural  indicators  address  whether  key  structures  and  mechanisms  that  are  necessary  for,  or 
conducive  to,  equitable  health  outcomes  are  implemented.  Indicators  may  include: 

•  ratification  of  international  treaties  that  include  rights  to  protect  and  promote  health 

•  adoption  of  national  laws  and  policies  that  protect  and  promote  health  equity  (e.g.  privacy 
laws,  anti-discrimination  statutes) 

•  existence  of  basic  institutional  mechanisms  that  facilitate  health  equity,  including 
regulatory  agencies. 

Process  Indicators 


Process  indicators  measure  programmes,  activities  and  interventions  -the  processes  by  which 
government  seek  to  improve  health  equity.  Indicators  may  include: 

•  the  proportion  of  births  attended  by  skilled  health  personnel; 

•  the  number  of  facilities  per  500,000  population  providing  basic  obstetric  care; 

•  the  percentage  of  pregnant  women  counselled  and  tested  for  HIV; 

•  the  percentage  of  people  provided  with  information  on  maternal  and  newborn  care 

•  the  number  of  training  programmes  and  public  campaigns  on  RSH 


Disparities  in  health  service  utilization  are  complex  because  they  implicate  not  only  availability 
and  accessibility  of  services  but  also  the  decision-making  dynamics  of  health  system  users 
themselves. 

•  Participation  of  individuals  and  groups,  especially  the  most  vulnerable  and 
disadvantaged,  in  relation  to  the  formulation  of  health  policies  and  programmes. 

Benefit-incidence  studies,  for  example,  measure  the  extent  to  which  different  population 
segments  benefit  from  public  spending.  They  demonstrate  that  even  public  expenditure  on  health 
tend  to  disproportionately  favor  better-off  population  segments. 

Outcome  Indicators 


Outcome  indicators  measure  health  status  or  knowledge  and  may  include: 

•  maternal  mortality,  fertility  rates,  HIV  prevalence  rates, 

•  percentage  of  women  who  know  about  contraceptive  methods. 

Process  and  Outcome  Indicators  are  often  used  in  conjunction  with  benchmarks  to  measure 
change  over  time.  Benchmarks  are  goals  or  targets  to  be  reached  by  a  set  future  date.  National 
and  international  benchmarks  set  the  framework  for  measuring  progress  and  are  designed  to 
assess  the  effectiveness  of  programmes,  activities  and  interventions.  In  their  article,  Graham  and 
Hussein  address  problematic  aspects  regarding  the  maternal  mortality  benchmark  and  its 
measurement. 

Social  Stratifiers  of  Health  Equity 

From  a  health  equity  perspective,  indicators  and  benchmarks  that  reflect  the  average  condition  of 
a  population  can  often  be  misleading.  Improvements  in  average  health  indicators,  for  example, 
may  mask  a  decline  for  some  marginal  groups.  Disaggregated  data  is  essential  to  assess  inequity 
in  health  status  or  access  to  health  services  on  the  basis  of  defined  disadvantaged  population 
groups.  For  example,  wealth,  ethnicity,  educational  level,  urban  versus  rural  residence,  existing 
health  status  and  age  are  all  important  dimensions  of  health  inequity  with  different  implications 
for  policy.  There  are  diverse  obstacles  to  capturing  the  health  status  of  other  marginalized  and 
socially  excluded  groups  including  urban  slum  dwellers,  refugees,  orphans  and  users  of 
intravenous  drugs. 

Reliance  on  any  one  single  stratifier  across  health  indicators  may  lead  to  limited,  and  misguided, 
policy  recommendations.  Moreover,  health  disparities  often  result  from  multiple  and  overlapping 
forms  of  social  disadvantage  and  differences  in  health  system  infrastructure  that  vary  by  region. 
Analysis  should  therefore  consider  interactions  between  stratifiers.  It  can  also  not  be  assumed 
that  groups  disadvantaged  in  one  indicator  are  necessarily  the  same  groups  disadvantaged  in 
another.  Multiple  and  overlapping  social  stratifiers  should  be  employed. 


In  Ethiopia,  for  example,  major  differences  are  evident  in  the  indicator  of  skilled  birth  attendance 
(SBA)  when  stratified  by  educational  level  (3%  SBA  for  those  with  no  education,  10%  SBA  for 
those  with  primary  education,  45%  SBA  for  those  with  secondary  or  more).  Region  also 
dramatically  stratifies  delivery  assistance.  Addis  is  in  a  category  alone  with  69%  delivery 
assistance;  other  regions  are  in  the  24-34%  range.  In  comparison,  the  data  indicates  that 
differences  in  educational  level  (between  no  education  and  primary  education)  does  not  greatly 
affect  the  age  at  first  marriage.  Secondary  education,  however,  yields  a  two-year  increase  from 
16  to  18.  The  age  of  first  marriage  indicator  reveals  significant  gaps  respecting  ethnicity  and 
residence  (ranging  from  14  years  to  18  years).  Age  at  first  sexual  intercourse  and  age  of  first 
marriage  therefore  appears  to  be  more  culturally  determined.  In  comparison,  in  Tajikistan, 
education  makes  a  great  difference  in  age  at  first  marriage:  16  years  of  age  for  women  with  no 
education  and  20  years  of  age  for  women  with  secondary  or  more  education. 

The  selection  of  social  stratifiers  -  as  in  the  selection  of  indicators  -  represents  more  than  a 
research  exercise.  It  represents  targets  for  health  policy  reform. 

See  also:  M.  Magadi,  E.  Zulu  and  M.  Brockerhoff.  “The  inequality  of  maternal  health 
in  urban  sub-Saharan  Africa.”  (2003)  57(3)  Population  Studies  349-368. 

I.  Shah  and  E.  Ahman.  “Age  Patterns  of  Unsafe  Abortion  in  Developing 
Countries.”  (2004)  (12:  Supp)  Reproductive  Health  Matters  9-17. 

Variation  in  Health  Status  across  Individuals  rather  than  Groups 

The  World  Health  Report  2000  was  the  source  of  much  controversy  in  2001.  Braveman  et  al. 
argued  that  the  report's  measure  of  health  inequalities  proved  inadequate  for  guiding  national 
policy  because  it  removes  equity  and  human  rights  considerations  from  the  routine  measurement 
and  reporting  of  health  disparities  within  nations.  The  report  did  not  to  measure  social 
inequalities  in  health  but  rather  the  magnitude  of  differences  in  health  among  all  individuals  in  a 
society,  without  categorising  them  into  social  groups.  The  WHO,  and  Murray,  argue  that  health 
inequalities  should  be  measured  comprehensively,  and  that  health  scientists  can  then  determine 
causes  of  inequality  and  the  policies  and  programmes  to  address  them  (i.e.  not  selectively 
measured  with  causes  predetermined  by  social  stratifiers). 

See  also:  P.  Braveman,  B.  Starfield  and  H.J.  Geiger.  “World  Health  Report  2000: 

How  It  Removes  Equity  from  the  Agenda  for  Public  Health  Monitoring  and 
Policy.”  (2001)  323(7314)  British  Medical  Journal  678-81. 

C.J.L.  Murray.  “Commentary:  comprehensive  approaches  are  needed  for 
full  understanding”  (2001)  323  British  Medical  Journal  680-681. 

C.J.L.  Murray,  J.  Frenk,  and  E.E.  Gakidou.  “Measuring  health  inequality: 
challenges  and  new  directions.”  In  D.A.  Leon,  G.  Walt  (eds.)  Poverty, 
inequality  and  health:  an  international  perspective  (Oxford,  Oxford 
University  Press,  2001). 


PART  3:  REMEDYING  HEALTH  INEQUITY 
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EVIDENCE  AND  POLITICS  IN  HEALTH  EQUITY 


Readings: 

Helen  de  Pinho,  “Towards  the  ‘Right’  Reforms:  The  impact  of  health  sector  369 
reforms  on  sexual  and  reproductive  health”  (2005)  48(4)  Development  61-68. 

F.  Jing  “Health  Sector  Reform  and  Reproductive  Health  Service  in  Poor  Rural  377 
China”  (2004)  19  Health  Policy  and  Planning  i40-9. 

D.  McIntyre  and  L.  Gilson  “Putting  equity  in  health  back  onto  the  social  policy  387 
agenda:  experience  from  South  Africa.”  (2002)  54  Social  Science  and  Medicine 
1637-1656. 

See  also:  L.  Gilson.  “In  defense  and  pursuit  of  equity”  (1998)  47  Social  Science  & 
Medicine  1891-1896. 

J.  Vega  and  A.  Irwin.  Tackling  health  inequalities:  new  approaches  in 
public  policy.  (2004)  82(7)  Bulletin  of  the  World  Health  Organization  482. 

Gerald  Bloom.  “Equity  in  health  in  unequal  societies:  meeting  health  needs 
in  contexts  of  social  change”  (2001)  57  Health  Policy  205-224. 

In  the  RSH  context,  laws,  policies  and  practices  are  often  rooted  in  religious  or  political 
philosophy,  and  may  thus  be  enforced  or  implemented  despite  harmful  consequences  in  practice. 
For  example,  a  principle-based  policy  of  "abstinence  only"  in  the  prevention  of  HIV/AIDS  and 
pregnancy  outside  marriage  disregards  medical  evidence  of  the  effectiveness  of  condom  use  and 
the  medical  anthropology  literature  on  the  importance  of  sexuality.  A  focus  on  the  evidence  of 
health  inequity  can  assist  in  identifying  the  practical  costs  of  interventions  undertaken  in 
furtherance  of  a  religious  or  political  philosophy. 

Evidence  of  the  “wider”  determinants  of  health  and  the  inequitable  distribution  of  health 
determinants  (or  the  determinants  of  health  inequities)  may  also  assist  in  identifying  potential 
interventions  to  effectively  protect  and  promote  RSH.  The  term  “impact  assessment”  generally 
describes  “the  process  of  identifying  the  future  consequences  of  a  proposed  policy,  program  or 
project  so  as  to  identify  modifications  to  enhance  positive  outcomes  and  reduce  negative  effects. 

Policy  interventions  do  not,  however,  flow  directly  from  evidence.  There  is  no  such  thing  as  a 
value-free  or  objectively  scientific  perspective  on  a  proposed  policy.  The  status  quo  implies 
acceptance  of  current  (and  often  unacknowledged)  values.  In  seeking  to  implement  policies  that 
protect  and  promote  health  equity,  government  faces  choices  that  are  fundamentally  grounded  in 
values  and  principles.  Assigned  readings  demonstrate  the  political  nature  of  health  interventions 
and  the  importance  of  expressly  recognizing  health  equity  as  a  value  to  be  pursued. 
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Readings: 


A.E.  Yamin.  ’’Defining  Questions:  Situating  Issues  of  Power  in  the  Formulation  of  407 
a  Right  to  Health  under  International  Law”  (1996)  18(2)  Human  Rights  Quarterly 
398-438. 

CESCR.  (2000).  General  Comment  14:  The  Right  to  the  Highest  Attainable  Standard  448 
of  Health  (Article  12).  E/C.  12/2000/4. 

E.D.  Kinney  and  B.A.  Clark.  “Provisions  for  Health  and  Health  Care  in  the  469 

Constitutions  of  the  Countries  of  the  World”  (2004)  37(2)  Cornell  International  Law 
Journal  285-355. 

http './/organizations.  lawschooL  corned  edu/iljAssue _pdfs/3  7_  2/Volume_3  7_Issue_2.pdf 

Locating  the  capacity  to  remedy  disparities  in  health  outcomes  or  in  determinants  of  health 
inequities  by  affecting  change  in  social,  economic,  political  and  legal  conditions  identifies 
human  rights  as  an  important  instrument  of  reform. 

The  Health  and  Human  Rights  Framework 

Human  rights  extend  not  only  to  aspects  of  the  health  care  system  (the  enjoyment  of  a  variety  of 
health  facilities,  goods  and  services),  but  also  to  the  underlying  determinants  of  health,  including 
for  example,  education  and  sexual  violence,  etc.  The  United  Nations  Committee  on  Economic, 
Social  and  Cultural  Rights,  the  Special  Rapporteur  on  the  right  to  the  highest  attainable  standard 
of  health,  and  others,  have  developed  a  framework  for  unpacking  the  norms  and  obligations  of 
the  right  to  health.  This  framework  can  be  applied  in  the  context  of  health  equity  issues. 

See  Article  12  of  the  International  Covenant  on  Economic,  Social  and  Cultural  Rights,  and  the 
Committee’s  General  Comment  No.  14  on  the  Right  to  Health. 

“...  the  right  to  health  must  be  understood  as  a  right  to  the  enjoyment  of  a  variety 
of  facilities,  goods,  services  and  conditions  necessary  for  the  realization  of  the 
highest  attainable  standard  of  health.  ...  [It  is]  an  inclusive  right  extending  to 
timely  and  appropriate  health  care  but  also  to  the  underlying  determinants  of 
health  ...  A  further  important  aspect  is  the  participation  of  the  population  in  all 
health-related  decision-making  at  the  community,  national  and  international 
levels.”7 


'  CESCR.  (2000).  General  Comment  14:  The  Right  to  the  Highest  Attainable  Standard  of  Health 
(Article  12).  E/C.  12/2000/4  at  paras.  9  and  1 14. 


Human  Rights  Law 


Human  rights  law  represent  a  set  of  legal  obligations  based  on  international  law,  constitutional 
guarantees  and  other  forms  of  national  legislation  and  enforceable  through  institutional  systems. 
Human  rights  have  been  applied  by  domestic  courts,  regional  and  international  human  rights 
bodies,  and  other  legal  institutions  to  secure  health  equity. 

In  selecting  the  appropriate  human  rights  normative  framework,  States  should  look  to  the 
specific  human  rights  treaties  that  they  have  ratified  as  well  as  international  consensus 
documents  pertaining  to  the  particular  subject  of  the  policy. 
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Readings: 

L.  Freedman.  “Human  Rights,  Constructive  Accountability  and  Maternal  489 

Mortality  in  the  Dominican  Republic:  A  Commentary.”  (2003)  82(1)  International 
Journal  of  Gynecology  and  Obstetrics  111-114. 

J.  Shiffman.  “The  construction  of  community  participation:  village  family  planning  493 
groups  and  the  Indonesian  state.”  (2002)  54  Social  Science  and  Medicine  1199-1214. 

L.  Reichenbach.  “The  politics  of  priority  setting  for  reproductive  health:  breast  509 

and  cervical  cancer  in  Ghana.”  (2002)  10(20)  Reproductive  Health  Matters  47-58. 


See  also:  D.W.  Brinkerhoff.  “Accountability  and  Health  Systems:  Toward 
Conceptual  Clarity  and  Policy  Relevance.”  (2004)  19(6)  Health  Policy  and 
Planning  371-79. 

A.  George.  “Using  Accountability  to  Improve  Reproductive  Healthcare.” 

(2003)  11  (21)  Reproductive  Health  Matters  161-70. 

P.A.  Allotey,  and  D.D.  Redipath.  “Objectivity  in  Priority  Setting  Tools  in 
Reproductive  Health:  Context  and  the  DALY”  (2002)  10(2)  Reproductive 
Health  Matters  38-46. 

A.  Mansdotter,  L.  Lindholm,  and  A.  Ohman.  “Women,  men  and  public 
health — How  the  choice  of  normative  theory  affects  resource  allocation” 

(2004)  69  Health  Policy  351-364. 

Human  rights  also  provide  a  normative  framework  to  advocate  for  reform  and  to  guide  policy 
and  programme  design  and  intervention.  As  recognized  by  Jonathan  Mann,  “[gjiven  its  [human 
rights]  population  focus,  and  its  interest  in  the  underlying  conditions  upon  which  health  is 


predicated  (and  that  these  major  determinants  of  health  status  are  societal  in  nature),  its  seems 
evident  that  a  framework  which  expresses  fundamental  values  in  societal  terms,  and  a  vocabulary 
of  values  which  links  directly  with  societal  structure  and  function”  is  well-adapted  to  the  work  of 
public  health.8 

Principles  of  Obligation  and  Entitlement 

Principles  of  obligation  and  entitlement  translate  into  legitimate  claims  for  healthcare  and  the 
social  conditions  critical  for  good  health. 

Principle  of  (Constructive  or  Positive)  Accountability 

Civil  society  groups  and  others  should  be  empowered  to  call  government,  Ministries  of  Health 
and  other  actors  to  account  for  health  inequity.  Empowerment  can  be  obtained  through  access  to 
resources,  information  and  participation. 

Principle  of  Meaningful  and  Effective  Participation 

Meaningful  participation  requires  inclusion  of  all  persons  in  decision-making  processes  that  mau 
affect  their  health.  Effective  participation  requires  that  affected  persons  are  heard,  have  the 
opportunity  to  influence  decision-making  and  feel  empowered  to  do  so.  Participation  is  not 
justified  solely  on  the  basis  of  improved  outcomes.  Participation  has  value  in  its  own  right  as  a 
means  of  empowering  individuals  to  become  effective  agents  in  their  lives  and  societies. 

Principle  of  Transparency 

In  order  to  hold  actors  accountable  and  to  meaningfully  and  effectively  participate  individuals 
must  be  empowered  with  information  about  their  health  status  -  and  in  particular  -  their  relative 
health  status.  This  requires  an  opening  up  of  information  to  civil  society  and  other  actors. 
Individuals  should  enjoy  the  freedom  to  seek  and  receive  information. 

Principle  of  Fairness 

Government  decision-making,  especially  respecting  priority-setting  and  resource  allocation, 
ought  to  be  based  on  fair,  reasoned  and  defensible  arguments  that  are  publicly  accessible. 


8  J.M.  Mann,  “Medicine  and  Public  Health,  Ethics  and  Human  Rights”  (1997)  27  Hastings  Center  Report  6-13. 
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Readings: 


J.R.  Chamberlain,  et  al.  “The  Role  of  Professional  Associations  in  Reducing  521 
Maternal  Mortality  Worldwide.”  (2003)  83(1)  International  Journal  of  Gynecology 
and  Obstetrics  94-102. 

L.  Adesse,  and  L.C.  Ribeiro  de  Almeida.  “Using  human  rights  principles  to  530 

promote  quality  of  abortion  care  in  Brazil.”  (2005)  13(26)  Reproductive  Health 
Matters  155-157. 

A.  Faundes,  E.  Leocadio  and  J.  Andalaft.  “Making  Legal  Abortion  Accessible  in  533 

Brazil”  (2002)  10(19)  Reproductive  Health  Matters  120-127. 


See  also:  F1GO  Committee  for  Ethical  Aspects  of  Human  Reproduction  and  Women ’s 
Health  ( www.f120.0r2 ) 

B. M.  Dickens,  R.  Cook  and  E.  Kismodi,  Reproductive  Health  -  Case  Studies  with 
Ethical  Commentary  (Haifa,  Israel:  UNESCO  Chair  in  Bioethics,  Faculty  of  Law, 
University  of  Haifa,  2006). 

C. E.  Joffe,  T.A.  Weitz  and  C.L.  Stacey.  “Uneasy  alliances:  pro-choice 
physicians,  feminist  health  activists  and  the  struggle  for  abortion  rights” 

(2006)  26(6)  Sociology >  of  Health  &  Illness  775-796. 

Health  equity  reform  requires  the  active  participation  of  and  constructive  collaboration  among 
civil  society  organizations,  health  professions,  government  agencies,  policymakers,  and  public 
officials  in  the  design,  promotion,  implementation  and  monitoring  of  effective  policies  and 
programmes. 


